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2:11-cv-00698-FJM 

 

(OPPOSED) 

MOTION TO COMPEL DISCOVERY ON 

BEHALF OF JAMES LESLIE READING, 

CLARE L. READING AND FOX GROUP 

TRUST 

(ORAL ARGUMENT BY  

TELEPHONE REQUESTED) 

 

 Now come JAMES LESLIE READING, CLARE L. READING and FOX GROUP 

TRUST (hereinafter collectively referred to as "Readings" or "the Readings"), through 

undersigned counsel, who, pursuant to Federal Rules of Civil Procedure Rule 37 move the court 

to compel complainant, United States of America (hereinafter referred to as "plaintiff" or "the 

government") to provide responses to interrogatories and requests for production of documents 

as hereinafter shown and additional remedies more fully described hereinbelow,  in support of 

which the Readings offer the following: 

1.   On January 3, 2012, Readings served plaintiff with their First Set of 

Interrogatories and Requests for Production of Documents, consisting of nine interrogatories and 

five requests for production of documents. 
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2. Due to an oversight resulting in the unintended exclusion of additional discovery 

needs on the following day, January 4, 2012, the Readings supplemented their initial discovery 

by serving plaintiff with their Second Set of Interrogatories and Requests for Production of 

Documents consisting of two interrogatories and one request for production of documents, a 

copy of both sets of discovery, including government responses, is attached hereto and made a 

part hereof by reference as Exhibit 1. 

3. Approximately one week following service the undersigned received a call from 

opposing  counsel, who indicated that he and his staff were preparing and compiling responses to 

the discovery requests but that it may take more time to obtain the information and documents 

sought than the thirty days permitted.  The undersigned asked opposing counsel if he had an 

estimate regarding the amount of additional time needed and was told "a week, perhaps a little 

longer".  Counsel readily, of course, indicated that "a week or so's" delay would pose no problem 

and the extension was agreed to.  At no time during that conversation did plaintiff's attorney 

indicate that any of the discovery requests were at issue or objectionable.  Opposing counsel also 

requested an editable digital version (Word or WP) of the Readings' discovery requests in order 

for his staff to avoid having to retype the interrogatories and requests, to which counsel also 

readily agreed and immediately provided. 

4. Plaintiff's responses were not, however, forthcoming within the agreed upon 

period and, in fact, were not served until March 2, 2012, almost exactly a full two months after 

service.  More surprising, however, is that the two months of the Readings' discovery clock 

consumed by plaintiff's delayed response were not used as indicated, for the purpose of preparing 

and compiling responses to the discovery requests, none of which was afforded a response. The 

two months were, instead, used in the complicated ten minute process of copying and pasting 
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identical boiler plate "irrelevant, immaterial and not likely to lead etc." objections to all eleven 

interrogatories and all six requests for production of documents.
 1

 

5. Although plaintiff failed to provide one single document requested, it did enclose 

with its objections a CD containing many other documents, consisting of over 2,600 pages, that 

were not sought, the reason for which is still a total mystery.
2
 

6. Among those documents the government preferred to provide are a number of 

Form 4340's, which opposing counsel indicates the government intends to submit  (relative to the 

26 U.S.C. § 7401 based actions) in lieu of proving the existence of valid assessments that are 

entitled to be reduced to judgment and to submit (relative to the 26 U.S.C. § 7403 actions) in lieu 

of proving that valid lien interests have been allegedly perfected pursuant to 26 U.S.C. §§ 6321 

and 6303. 

7. It is Readings' belief, on the basis of which the Readings allege, that the purpose 

in the government's stonewalling their discovery is to employ the tactic it successfully employed 

in U.S. v. Gabel, (N.D.Cal. 2002), No. C 98-04241 SBA.  In that case the court had permitted the 

government to introduce Form 4340's, admittedly hearsay, as though they were excepted "public 

records" and held that the certificates were presumed correct and, therefore constituted 

"presumptive proof" of the assessments.  The effect of that holding, which was based upon 

current 9
th

 Circuit holdings, was to shift the burden to defendants to rebut the presumed 

correctness of the Form 4340's before requiring the government to prove all of the many 

prerequisites for a valid assessment.  Since taxpayers are not present and participating in the 

assessment process, the only way a taxpayer can rebut an incorrect or false Form 4340 certificate 

                                                           
1
 Noted en passant, that this response represents a new benchmark in refusal of discovery experienced heretofore by 

counsel in that in spite of nearly 40 years of practice counsel has never received such a universal and uniform 

response, objecting on the same basis to 100% of everything requested, including the initial standard request for 

identification of persons assisting and providing information for the responses. 
2
 Had counsel been aware that complainant intended to substitute other documents for those requested he could have 

saved the government significant time and effort by suggesting that a gift subscription to National Geographic or 

Sports Illustrated would be more useful and would cost far less than what was apparently expended in assembling 

and copying the 2,600+ pages of documents the government would have preferred the Readings seek. 
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is to obtain evidence one way or the other from the government's actual public records (as 

opposed to an after the fact, no personal knowledge based, ex parte declaration, the Form 

4340's).  The defendants in that case, therefore, sought discovery of such.  By stonewalling the 

Gabels' discovery the government precluded their being able to dispute the presumed correctness 

of the 4340 certificates, blocking any revelation of inaccuracies or falsehoods.  When the Gabels 

complained that they were precluded from disproving the presumed correctness of the Form 

4340 certificates because the government had stonewalled their discovery, the court rejected the 

argument on the basis that the Gabels had failed to file a motion to compel.   

8. Counsel is cognizant of and agrees with the Court's admonition to parties that it 

does not expect or appreciate being subjected to discovery issues the parties should be capable of 

resolving between themselves.  Toward that end counsel has engaged opposing counsel in 

numerous phone conversations and has provided a detailed showing of relevance of the 

information through emails and fax communications, providing detailed authorities and 

explanations, but to no avail.  Counsel has even, against his better judgment, offered to forgive 

the lesser components of the discovery requests in order to induce at least partial compliance (an 

offer that is no longer outstanding).  In order to avoid filing documents that are already of record, 

the Readings incorporate and reiterate herein by reference Exhibits 2, 4 and 5 attached to Doc. 

40, Second Joint Motion to Extend Deadlines.  Unable to afford to commit the same fatal error 

illustrated in Gabel, supra, the Readings are compelled to file this motion or suffer the same fate. 

9. The Readings believe and allege on the basis of such belief that the blanket 

refusal to comply with discovery in this instance is more than a mere attempt to preserve a non-

existent right to government privacy or to preserve and assert any privilege, but is, rather, being 

employed as a tool of offensive effect, blinding defendants from the facts of their internal 

procedures relative to these alleged assessments.  The total refusal, based solely on a groundless 

claim of irrelevance when the relevance and materiality of the facts and documents sought is not 
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only central to the core issues of this case, but equally apparent, is the best indicia of less than a 

good faith disagreement.  Therefore, Readings respectfully contend that mere compulsion to 

comply alone is an insufficient remedy.  The Readings have been injured in that two months, 

now three including efforts to persuade the government to comply without the necessity for this 

motion, have been consumed out of defendants' discovery clock;  by the time this motion is 

adjudicated and responses obtained follow-up discovery will not be an option due to the current 

May 11, 2012, discovery deadline;  dispositive motions revealed by the examination of the 

government's ultimate, but very late compliance with discovery will surely act as a very 

uncomfortable restraint on the Readings' opportunity to seek dispositive relief based upon such 

disclosures; counsel has been forced to expend significant time and effort in order to demonstrate 

and illustrate the Readings' right to the discovery sought, all at the Readings' additional expense; 

and, his having done so notwithstanding, has been forced to file and prosecute this Rule 37 

motion. 

10. The Readings, however, are not asking for costs or financial sanctions associated 

with this motion because they contend that a more appropriate sanction is available and far more 

fitting.  Since the evident purpose of the government's stonewalling is to preclude the Readings 

from being able to examine the actual records for flaws, omissions and deficiencies with which 

they can rebut the presumed correctness of the Form 4340's, thereby re-shifting the burden back 

to the government, the Readings respectfully suggest that the most appropriate and fitting 

resolution to this matter would be to deny the government the benefit of such presumption of 

correctness by excluding said Form 4340 ex parte writings, the effect of which would be to keep 

the burden to prove all of the many prerequisites for the existence of a valid assessment and the 

prerequisites for the perfection of a lien interest where it belongs in the first place—with the 

plaintiff who has propounded such allegations. 
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WHEREFORE, the Readings respectfully move the Court to order and direct plaintiff to 

respond to the interrogatories and requests for production of documents served upon them by 

James Leslie Reading, Clare L. Reading and Fox Group Trust within such time limits as the 

Court deems sufficient; that as further sanction for plaintiff's failure and refusal to comply with 

the Readings' discovery requests and in order to reduce prejudice caused the Readings by 

plaintiff's failure and refusal, order and direct that the introduction of Form 4340's in this case by 

the government shall not result in any presumption of correctness on their part and that the 

burden of proof to establish that the assessments sued upon are valid and that lien rights for those 

assessment have been properly perfected; and that the Readings be granted leave to file 

dispositive motion on or before May 26, 2012. 

 Dated this 29
th

 day of March, 2012.   

       Respectfully submitted, 

 

   /s/ Tommy K. Cryer           

Tommy K. Cryer, La. Bar 4634 

Atty for Defendants, James Leslie Reading, 

Clare L. Reading and Fox Group Trust 

7330 Fern Ave., Suite 1102 

Shreveport, LA  71105 

318 797-8949 

318 797-8951 fax 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that I have on this date electronically filed the foregoing Motion 

to Compel Discovery pursuant to FRCP 37 with the Clerk of the Court using the CM/ECF 

system, which will send notification of such filing to the following counsel for the parties: 

 

DENNIS K. BURKE, U.S. Attorney 

Two Renaissance Square 

40 North Central Ave. Suite 1200 

Phoenix, AZ 85004 

 

CHARLES M. DUFFY 

U.S. Department of Justice, Tax Div. 

PO Box 683 

Ben Franklin Station 

Washington, DC  20044 

 

ROBERT P. VENTRELLA 

Asst. Attorney General 

1275 West Washington St. 

Phoenix, AZ  85007 

 

PAUL M. LEVINE 

LAKSHMI JAGANNATH 

McCarthy, Holthus, Levine Law Firm 

8502 E. Via de Ventura, Suite 200 

Scottsdale, AZ  85258 

 

Shreveport, Louisiana, this 29
th

 day of March, 2012. 

 

 

          /s/ Tommy K. Cryer           
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